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AA/ORDER

PER Waseem Ahmed, Accountant Member:-

This appeal by the assessee is directed againgirtlee of Commissioner of
Income Tax (Appeals)-19, Kolkata dated 30.03.2(Rénalty levied by Assessing
Officer u/s 271(1)(c) of the Income Tax Act, 19@ieleinafter referred to as ‘the
Act’) vide his order dated 29.04.2013 for assesgpear 2009-10.

2. At the time of hearing, it was noticed that thether anybody appeared on
behalf of assessee nor any adjournment applicates filed. However, we noticed
that issue raised by the assessee has been $sttledious courts in their judgments.

Therefore, we decided to dispose of the appealr aftmsidering the materials
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available on records and hearing the Id. DR. Adogllgt we proceed to adjudicate the
issue.

3. In this appeal, the assessee has challengedrdee of CIT(A) whereby the
CIT(A) confirmed the order of AO imposing penalty the assessee u/s 271(1)(c) of
the Income Tax Act, 1961 (Act).

4. The facts and circumstances under which peniddty271(1)(c) of the Act was
imposed on the assessee by the AO are as follows :-

The Assessee is an individual and declared itsnecander the head salary.
The assessee in its income tax return has notodetl the salary income
received from M/s Wipro Ltd, IBM India Pvt. Limitednd interest income.
Therefore an addition aggregating of Rs.3,03,716is made to the total
income of the assessee. In respect of the aforaddition made in the course
of assessment proceedings, the AO initiated pepattyeedings u/s 271(1)(c)
of the Act. The initiation of penalty proceedinggsvmade by the AO by
observing as follows:

“Penalty proceedings u/s.271(1)( c) of the Act basn initiated”

5. In the penalty proceedings, the assessee tmiezkplain that the aforesaid
income was not offered to tax due to ignoranceawl. IThis explanation was not
accepted in the penalty proceedings and penalsy 2i71(1)(c) of the Act was
imposed on the assessee by the AO. The order ok&confirmed by CIT(A).

6. Aggrieved by the order of CIT(A) the assessee filad the present appeal
before the Tribunal.

7. The learned DR before us relied on the ordexuthorities below. He left the
issue to the discretion of the Bench.

8. We have heard the Id. DR and perused the mistewailable on record. The

facts of the case have already been elaboratdteipreceding paragraphs therefore
we are not repeating the same for the sake oftyreM the outset, it was noticed that
the show cause notice issued u/s 274 of the Aairbamposing penalty does not

contain the specific charge against the assesgeelyas to whether the assessee
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was guilty of having concealed particulars of ineoar having furnished inaccurate
particulars of income. A copy of the show causaceotl/s 274 of the Act was filed
before us and perusal of the same reveals that #nbt struck out the irrelevant
portion in the show cause notice and thereforeskimav cause notice does not specify
the charge against the assessee as to whetherh#ingecis of concealment of
particulars of income or furnishing of inaccuratetulars of income. The same is

reproduced for the purpose of ready reference:

“Have concealed the particulars of your income or .furnished inaccurate

particulars of such income.”

8.1. In this regard we note that Hon’ble Karnat&kgh Court in the case @IT
vs. SSA’s Emerald Meadows | TA No0.380 of 2015 dated 23.11.2015 wherein the
Hon'ble Karnataka High Court following its own dsicn in the case o€IT vs
Manjunatha Cotton and Ginning Factor§2013) 359 ITR 565 took a view that
imposing of penalty u/s 271(1)(c) of the Act is badaw and invalid for the reason
that the show cause notice u/s 274 of the Act doe¢specify the charge against the
assessee as to whether it is for concealment titplars of income or furnishing of
inaccurate particulars of income. The Id. Counsgher brought to our notice that as
against the decision of the Hon’ble Karnataka Higjurt the revenue preferred an
appeal in SLP irfCC No0.11485 of 2016 and the Hon’ble Supreme Court by its order
dated 05.08.2016 dismissed the SLP preferred bydépartment. The Id. Counsel
also brought to our notice the decision of the BWBombay High Court in the case
of CIT vs Shri Samson Perincheryl TA No.1154 of 2014 dated 05.01.2017 wherein
the Hon’ble Bombay High Court following the decisiof the Hon’ble Karnataka
High Court in the case d€IT vs Manjunatha Cotton and Ginning Factqisupra)
came to the conclusion that imposition of penalty defective show cause notice
without specifying the charge against the assesaraot be sustained. It was also
noted that the decision of ITAT in the caseésofvaprasanna Bhattacharya vs AGHT
ITA No0.1303/Kol/2010 dated 06.11.2015 wherein identical proposition baen
followed by the Tribunal.
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8.2 We have already observed that the show caoBeenssued in the present
case u/s 274 of the Act does not specify the chaggénst the assessee as to whether
it is for concealing particulars of income or figining inaccurate particulars of
income. The show cause notice u/s 274 of the Aatsdoot strike out the
inappropriate words. In these circumstances, weobithe view that imposition of
penalty cannot be sustained. We, therefore, hadl ithposition of penalty in the
present case cannot be sustained and the samereistedi to be cancelled.
Accordingly, AO is directed. This ground of assessappeal is allowed.

9. In the result, assessee’s appeal stands allowed.

Order pronounced in open court on _31/01/2018
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